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SCHOOL ENROLLMENT: A FUNDAMENTAL RIGHT 
Fall 2019
By Amy Miller, ACLU of Nebraska Legal Director

For over 50 years in Nebraska, the ACLU has worked in courts, legislatures, and communities to protect the constitutional 
and individual rights of all people. With a nationwide network of offices and millions of members and supporters, we take 
up the toughest civil liberties fights. Beyond one person, party, or side — we the people dare to create a more perfect 
union. 

Introduction

The ACLU has long fought to ensure all kids living in the United States have the right to a free public education. The 
Constitution requires that all kids be given equal educational opportunity no matter what their race, ethnic background, 
religion, immigratioon status, or sex, or whether they are rich or poor. In addition to this constitutional guarantee of an 
equal education, many federal, state and local laws also protect students against discrimination in education based on 
sexual orientation, disability, pregnancy, gender identity, if they are experiencing homelessness, and HIV status.

The Nebraska State Constitution promises a free education to all persons between the age of five and twenty one years.1 
Unfortunately, accessing a public education can be difficult for a new immigrant or refugee as well as for children 
experiencing homelessness or living in the foster care system. As documented in this report, school enrollment policies 
vary widely from district to district. Some districts’ current practices can create barriers that could discourage or prevent a 
student from accessing their education. In order to ensure all children receive the education they deserve, we’ve outlined 
the concerning trends in some districts and given a roadmap for providing better education to all students. 

New Americans in Nebraska

Nebraska is a refugee resettlement site for many 
new Americans coming from diverse countries 
such as Bhutan, Bosnia, Burma, Sudan, Syria and 
Vietnam. In 2016, we were first in the nation for 
most refugees per capita.2 According to the most 
recently available data, Nebraska received 1,194 
refugees from the U.S. Department of State in fiscal 
year 2017.3

In addition to refugees, Nebraska welcomes new 
immigrants every year, though accurate estimates 
of the number of new immigrants with or without 
documentation are not available. U.S. Census data 
shows that there has been an uptick in the number 
of foreign-born Nebraskans in recent years, from 
4.4% in 2000 to 7.5% in 2017.4

Children Experiencing Homelessness in 
Nebraska 

There were an estimated 3,422 public school aged 
Nebraska children who experienced homelessness in 
the 2016-2017 school year according to the United 
States Interagency Council on Homelessness.5 Some 

of those children were completely unsheltered, 
some were living in homeless shelters, some were 
temporarily living in hotels, and the majority were 
living with friends or family members. Some of 
these are unaccompanied children while some are 
with their parents, guardians or families during an 
economic crisis.

Federal law provides protections for children 
experiencing homelessness to ensure the seamless 
right to access school free of charge, including 
remaining in their school of origin even if the 
family has had to move out of the district due to 
becoming homeless.6 Any school district receiving 
federal funds must comply with the federal law, 
which means that schools must allow enrollment 
even if the child lacks normally required documents 
such as immunization records or proof of residence. 

Children in Foster Care

In addition to children experiencing homelessness, 
children in foster care often face similar difficulties 
when they enroll in school because they lack proof 
of residence. Foster care placement can result in a 
child being moved across county lines, disrupting 
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their schooling for days, weeks or months. 
According to the most recently available data, 7,967 
Nebraska children were removed from their home 
and put into state custody or care in 2018.7

Legal Framework for School Enrollment

State law explicitly protects the rights of any 
student—whether they are homeless, whether 
they are undocumented, whether they are fleeing 
violence as a refugee and lacks basic paperwork—to 
enroll in public school K-12.8

Caselaw also clearly protects the rights of all 
students to obtain a free public education. In the 
landmark case Plyler v. Doe, the U.S. Supreme 
Court struck down a Texas law that sought to 
prevent children who were undocumented from 
attending K-12 school.9 The court held the law 
imposed a discriminatory burden on children on 
the basis of a characteristic over which children 
have little or no control. Closing the school house 
doors to groups of children is contrary to public 
policy because that could mean making them face 
fewer opportunities as they grow up, which isn’t 
beneficial for any part of society.

School Enrollment Policies in Nebraska

In order to evaluate how school policies may impact 
a new student who is a refugee, an immigrant, a 
foster child or a child experiencing homelessness, 
we evaluated the policies of the 20 most racially 
diverse school districts according to the most 
recent U.S. Census data.10 These diverse districts 
had between 5% and 73% students of color, which 
is not automatically a proxy for either immigration 
status or homelessness, but was the data point 
that was the best publicly available figure to begin 
an evaluation. We reviewed the enrollment forms 
available from each district by either accessing 
the school district’s website or obtaining the form 
directly from the school through an open records 
request.

We found several areas needing improvement to 
ensure all children may register for school without 
barriers.

Birth certificate requirements: There is 
currently a conflict in state law regarding birth 
certificates for school enrollment that needs 
clarification to offer clear guidance for school 
districts. The Nebraska Missing Children Act, 
passed in 1987, requires school districts to obtain 
a certified copy of the student’s birth certificate 
or “other reliable proof of the student’s identity 
and age accompanied by an affidavit explaining 
the inability to produce a copy of the birth 
certificate.”11 The intent of this section is to 
have school officials notify law enforcement if a 
missing child is enrolled in their school, but it 
creates an inevitable tension for families lacking 
documentation due to their new arrival in the U.S., 
a personal tragedy, or in the case of a child who is 
living on their own or in foster care. The statute 
and regulations instruct schools to enroll a student 
even without a birth certificate, but there is no 
direction about what constitutes “other reliable 
proof of identity.” In this vacuum, districts have 
a patchwork of widely varying requirements: some 
schools accept a copy of a birth certificate, some 
require a certified copy with a raised seal and 
specifically reject a photocopy, and some will accept 
a parent’s affidavit explaining why there is no birth 
certificate.

Proof of residence requirements: There is also 
wide variation in what documents constitute proof 
of residency in the district. Neither state statute 
nor regulation outline what is adequate proof of 
documentation of living in the district, and there 
is no consensus among the districts about what a 
parent or guardian must provide to register their 
child. For example, a student enrolling in Omaha 
can bring a utility bill from the gas, electric, or 
cable company but a student in Columbus can’t rely 
upon the cable bill. Gering will register a child with 
“any piece of postmarked U.S. Mail,” Schuyler will 
register a child with “any official correspondence
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from City, County, State or Federal Agency,” but 
Omaha and Lincoln would reject any of those 
as inadequate. Millard won’t accept a driver’s 
license or DMV documents though most other 
districts accept them. Families moving between 
school districts face a bewildering patchwork of 
requirements.

Immigration related questions: Separate from 
the birth certificate issue, concerningly, over half 
of the surveyed school districts require information 
or documentation to enroll that flatly contradicts 
federal law, state law and state regulation.

Many districts pose questions that appear to be a 
proxy for inquiring about immigration status:

· U.S. Entry Date and/or the student’s number of 
years in the U.S.: Bellevue, Crete, Johnson County 
Central Public Schools, Lexington and Nebraska 
City all ask these.

· Child’s birth country and/or date entering the 
U.S.: Grand Island, Lincoln and South Sioux 
City ask for this, with Lincoln specifically asking 
parents to check whether the child is a “refugee, 
migrant, foreign.”

· Parent’s birthplace: Scottsbluff.

· Migrant worker questions: Grand Island, 
Scottsbluff and Lincoln ask about migrant status 
or whether the family has moved due to temporary 
agriculture work.

· Social Security Number: Columbus, Crete and 
Gering request, sometimes noting “if applicable,” 
but without the disclaimer required by federal law 
describing how the information will be used and 
the right to refuse producing the number.12

Additional concerns with enrollment questions: 
Finally, there was wildly divergent information 
sought by several districts, raising concerns 
about the school district’s intention in asking the 
questions. For example:

· Past history of expulsion: Alliance, Gering, Grand 
Island and Hastings included questions about 
whether the new enrollee had ever been expelled.

· Probation or parole: Gering and Hastings.

· Ward of the court or ward of the state: Hastings.

· “Superintendent’s letter if student is in foster 
care”: Omaha.

· Transcript from prior school: Fremont and South 
Sioux City require certified transcripts for high 
school enrollees despite this being specifically 
forbidden as a prerequisite by state regulation.13

Proactive and accessible school enrollment 
policies: We also note with appreciation some 
individual districts’ efforts to be as proactive and 
accessible as possible. For example:

· Spanish and English language forms were 
available from Chase County Schools, Crete, 
Fremont and Nebraska City. South Sioux City 
offered forms in English, Spanish and Somali.

· Homelessness questions on enrollment forms in 
Grand Island and Schuyler specifically included an 
advisory that the questions were designed to help 
the school identify additional support services for 
the student.

· Immigrants without documentation are proactively 
reassured by Schuyler’s disclaimer: “Information 
regarding immigrant status is not required or 
solicited and undocumented students will be 
enrolled as required by law. Every effort will be 
made to maintain confidentiality of the information 
presented below.”

Solutions Moving Forward

Continue a strong commitment to educational 
equity. The Nebraska Department of Education 
has established a strong clear vison for equity in 
Nebraska with tools for each school district
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to utilize.14 In 2018, eight leading education 
groups including the Nebraska Council of School 
Administrators, the Nebraska School Activities 
Association, the Nebraska Rural Community 
Schools Association, the Nebraska Coaches 
Association and the Nebraska State Athletic 
Administrators Association signed a “statement 
of principle on human dignity,” which makes 
clear discriminatory comments, harassment or 
intimidation of students are unacceptable — and 
that school leaders should play an active role in 
making sure they don’t happen.15 School leaders 
from Schuyler16 to Lincoln17 have made strong 
statements in support of welcoming all students 
which should be commended. Ensuring equity in 
school enrollment forms, polices, and practices is 
one clear way to extended equity to the first point 
of contact in Nebraska schools.

Statewide uniform enrollment form: Parents, 
guardians, and school children should not face a 
patchwork quilt of requirements to enroll in school. 
Nebraska should have a single uniform school 
enrollment form such as that already promulgated 
by the Nebraska Department of Education rather 
than leaving enrollment requirements up to 
individual school boards.

District review of practices, forms and public 
websites: Schools should think carefully about 
whether intimidating language on their websites 
about civil or criminal penalties related to 
enrollment is welcoming and inclusive. Schools 
should examine existing enrollment forms and 
website information to see if they met best 
practices for facilitating enrollments among non-
English speaking parents, for students who are 
not yet citizens, for students who are in foster 
care or experiencing homeless, and for facilitating 
enrollments among Nebraskans in need of 
disability accommodations.

State law itemizing appropriate documents: Other 
states have balanced the need to verify a child’s 
age or domicile with maximizing access to school 
by modernizing their state laws to accept a broader 
range of documents. For example, California 
accepts not just a birth certificate but also a 
baptism certificate or an affidavit from a parent 
that attests to the child’s date of birth.18 Nebraska 
should codify the requirements for birth certificate, 
proof of residence, or other required documentation 
in state law to prevent barriers at the local level. 
This will also address the competing demands of 
the Nebraska Missing Children Act. 

Training: All district officials should be required 
to review their current policies and practices 
to ensure that front line staff are familiar with 
relevant caselaw, the federal law protecting 
homeless students, and state statutes and 
regulations about enrollment. 

Conclusion

All Nebraskans do better when our public schools 
are open to everyone without barriers. At a 
time when fear, discrimination and exclusion of 
immigrants is at an all-time high, we must ensure 
that every child is protected. Given the fact that 
the Constitution guarantees an education for 
every child, this fundamental right needs the best 
policies and practices in place to make the right a 
reality. Bringing uniformity and clarity to school 
enrollment policies will ensure that every child has 
the opportunity to access an education.
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